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“The upsurge of investment arbitration in the [E8tyears or so has made a strong impact on
the substantive standards provided by investmesatiés. Traditionally, the most important

standard was expropriation.”

The standard of expropriation raises a delicatartzahg issue between the often incompatible
interests of the state and the foreign investor @ie$ to accommodate these conflicting
interests in a satisfactory manner. Admittedly, rlgat of the state to expropriate is generally
accepted in international law. “This internationacognition has been confirmed on
innumerable occasions in diplomatic practise andhie decisions of courts and arbitral
commissions, and, more recently, in the declaratioh international organizations and
conferences® Thus the state discretionary power to exproprigte¢he manifestation of the
sovereignty collides with the respect for propergyts of the foreigners.

International expropriation law

“International law does not prescribe in an impgemmanner the particular form which a
measure of expropriation must assum@étually, the expropriation may occur in many ways
and under different names. “The primary distinction customary international law is
between: (i) direct form of expropriation in whithe state openly and deliberately seizes
property, and/or transfer title to private propenyitself or a state-mandated third party; and
(i) indirect form of expropriation in which a gowenent measure, although not on its face
effecting a transfer of property, results in theefgn investor being deprived of its property or
its benefits.* The multilateral (MIT) and bilateral (BIT) invesent treaties append a few
more formulations. Article 1110(1) of the North Arivan Free Trade Agreement contains

the following provision:

“No Party may directly or indirectly nationalize expropriate an investment of an investor of anokaety
in its territory or take a measure tantamount ttionalization or expropriation of such an investien

(‘expropriation’), except:

(a) For a public purpose;

(b) On a non-discriminatory basis;
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(c) In accordance with due process of law and Artidie5(1); an

(d) On payment of compensation in accordance with paphg 2 through 6>”
Article 13(1) of the Energy Charter Treaty (ECThpther MIT, provides as follows:

“Investments of Investors of a Contracting Partytie Area of any other Contracting Party shall net
nationalized, expropriated or subjected to a me&asumeasures having effect equivalent to natinattin

or expropriation (hereinafter referred to as ‘Expiation’) except where such Expropriation is:

(a) For a purpose which is in the public interest;
(b) Not discriminatory;
(c) Carried out under due process of law; and

(d) Accompanied by the payment of prompt, adequateeffiedtive compensatiorf.”

As you can see the international expropriation ¢awes us an ample wording but no precise
definitions. “In the absence of firm guidance, @dlitribunals have fashioned a variety of
tests for assessing whether States are liable Xpropriation, which can create both
opportunities and uncertainties for parties inwinstances where expropriation arguably has
occurred.” In order to construe expropriation, referencesstme codifications of the
standards and also major human rights conventiange been made. In this case the 1961
Harvard Draft Convention on the International Reploility of States for Injuries to Aliens,
specifically the Article 10 titled Taking and Degation of Use or Enjoyment of Property,

states:

“A “taking of property” includes not only an outhgtaking of property but also any such unreasanabl
interference with the use, enjoyment, and dispo$giroperty as to justify an inference that the ewn
thereof will not be able to use, enjoy or dispokéhe property within a reasonable period of tinfterathe

inception of such interferencé.”

Article 3 of the 1967 OECD Draft Convention on fPetection of Foreign Property took the

similar view by granting “the protection againstowgful interference with its [property] use
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by unreasonable or discriminatory measutesthich “may amount to indirect deprivation
depending on its extent and duratithh”

“... measures otherwise lawful are applied in sachay as to deprive ultimately the alien of theognment

or value of his property, without any specific betng identifiable as outright deprivation.

As instances, may be quoted excessive or arbiteagtion; prohibition of dividend distribution cdep
with compulsory loans; imposition of administratopsohibition of dismissal of staff; refusal of &ss to

raw materials or of essential export or importtices.**

The Restatement (Third) of the Foreign Relationsv laf the United States codified by
American Law Institute, which is often referred & an authoritative statement of

international law provides as follows:

“A state is responsible under international lawifgury resulting from:

(1) ataking by the state of the property of a natiaianother state that:

(a) is not for a public purpose, or
(b) is discriminatory, or
(c) is not accompanied by provisions for just compeosat

(3) other arbitrary or discriminatory acts or oross by the state that impair property or othernecoic

interests of national of another statg.”

“Taking” is defined in the Restatement (Secondjhef Law the Foreign Relations Law of the

United States as:

“Conduct attributable to a statigat is intended to, and does, effectively deparealien of substantially all
benefit of his interest in property, constitutesaking of the property ... even though the statesdoot

deprive him of his entire legal interest in thepgeay.”™*

Nevertheless, The Third Restatement, adopted i6,1898tes that a state is not responsible for

loss of property or other economic disadvantageltiag from bona fide general taxation,

°® OECD Draft Convention on the Protection of ForeRyoperty [online] Available at
http://www.oecd.org/datacecd/35/4/39286571 (wifited 13.4.2011)
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regulation, forfeiture from crime, or other actiohthe kind that is commonly considered as
within the police powers of statéb.

Organisation for Economic Co-operation and Develepientered the river of international
investment law again in May 1995 when it launchied megotiations with the purpose to
provide a broad multilateral framework for intelioatl investment. Later on the negotiations
were discontinued inter alia because of the opiosifrom developing countries and
therefore the Multilateral Agreement on Investmé¢ltAl) couldn’'t reach a successive
completion. “But the MAI would have contained praioins similar to those in BITs and, in

certain areas, furthered investment liberalization.

The Investment Protection section of the MAI indadhe expropriation and compensation

provisions which in the Article 2.1 provide:

“A Contracting Party shall not expropriate or natiise directly or indirectly an investment in f&sritory
of an investor of another Contracting Party or take measure or measures having equivalent effect

(hereinafter referred to as “expropriation”) except

(a) For a purpose which is in the public interest,
(b) On a non-discriminatory basis,
(c) In accordance with due process of law, and

(d) Accompanied by payment of prompt, adequateedfattive compensation in accordance with Articles
2.2 to 2.5 below.*

The MAI negotiating text contains a lot of interfattve notes and the one regarding

expropriation states as follows:

“Articles - - on General Treatment, and - - Expiapon and Compensation, are intended to incorpdrdab

the MAI existing international legal norms. The eefnce in Article IV.2.1 to expropriation and
nationalisation and “measures tantamount to exptipn or nationalisation” reflects the fact that
international law requires compensation for an egpatory taking without regard to the label apglie it,
even if title to the property is not taken. It doest establish a new requirement that Parties pay

compensation for losses which an investor or imaest may incur through regulation, revenue raisingd
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other normal activity in the public interest unéden by governments. Nor would such normal and non-

discriminatory government activity contravene ttendards in Article - - .1 (General Treatmeht)”

The taxation interpretative note adds that the sitfmn of taxes does not generally constitute
expropriation but admits this possibility unlesgaaation measure finds itself within the

bounds of internationally recognised tax policied aractices.

International Human Rights instruments, as | widlcdss later in this work, represent fruitful
source for international expropriation law. The ifigdtion of the relevant principles for the
purposes of the convention for the Protection ofmidn Rights and Fundamental Freedoms
(the “European Convention on Human Rights”) laidvdan Protocol No. 1, was based on

three broad principle:

“Every natural or legal person is entitled to theageful enjoyment of his possession. No one stall b
deprived f his possession except in the public@stieand subject to the conditions provided fotawy and

by the general principles of international law.

The preceding provisions shall not, however, inaay impair the right of a State to enforce suatslas it
deems necessary to control the use of propertycaordance with the general interest or to secuee th

payment of taxes or other contributions or penglité

In addition, The American Convention on Human Rsglmtroduces the compensation

requirement in Article 21:

“Everyone has the right to the use and enjoymerti®fproperty. The law may subordinate such use and

enjoyment to the interest of society.

No one shall be deprived of his property excepust compensation, for reason of public utilitysmcial

interest, and in the cases and according to te éstablished by law?®

Various arbitral tribunals’ decisions contributedthe treatise on expropriation, from which |
would emphasizeMetalclad award decided under NAFTA provisions. “Remarkalilye

Metalclad award laid down its definition without reference &ny previous decision or

17 i
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codificatory norm, focusing strongly and excluswein the effect of the governmental
measure on the alien ownét.Based on this ICSID award:

“... expropriation under NAFTA includes not onlyesp deliberate and acknowledged takings of property
such as outright seizure or formal or obligatomnsfer of title in favour of the State, but alsoe or
incidental interference with the use of propertyicihhas the effect of depriving the owner, in whotein
significant part, of the use or reasonably-to-bpested economic benefit of property even if notassarily

to the obvious benefit of the host Staté.”

All these mentioned statements of prominent ingtiig or Human Rights conventions
including the evolving case law may serve as distppoint in the discussion of whether or
not an expropriation has occurred. For this purposgses governed by customary

international law as well as by MITs and BIT reeetiie same amount of attention.

Turning to the case law, it can be said that twwoets of thought relating to this question
have emerged. “One line of argument, which shateinafter be called the “sole effect
doctrine”, principally restricts itself to focusingplely on the particular effect that a given
measure has on the legal position of investor.dsé approach finds it inappropriate to stop
the analysis there, tending instead to considemider context of a given casé€™One that

favours the interests of foreign investors — thelé'seffect” doctrine — and another that
favours the right of the state to regulate — thelitie powers” doctrine, as Veijo Heiskanen

calls it.”?*

The ‘Sole Effect Doctrine’

The Sole Effect Doctrine prioritizes the effect afgovernmental measure on the alien’s
property when dealing with indirect expropriatidn.order to recognize expropriation there
must be complete or substantial deprivation ofé@benomic value, use or enjoyment of the
investment. The controversy of this opinion doese&t in the justification of this approach,
which is undoubtedly an essential factor, but nathahe fact whether it should be the only

decisive factor in the identification of the inditeexpropriation. However, according to

2L Supra Note 18.
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Newcombe, who refers to this doctrine as to thkanlvbx approach, the Sole Effect Doctrine
is considered the dominant conception in intermaidaw?®> Also having regard to the
reasoning and decision we may trace the evidenteioapproach in international tribunals’

awards.

“Several cases decided by arbitral tribunals inghst two decades have explicitly focused on
the effect on the owner as the dominant or exctuskiterion which delineates the line
between a taking and a regulatidA.The most cited in this context afepetts, Biloune and
Metalclad cases.

In theBiloune v Ghana, the claimant formed a joint venture with anotgevernmental entity

for the development of the Marine Drive resort cterp The work had proceeded
substantially to completion when government offiasued an order to stop work, citing the
lack of building permit. The claimant alleged thidie respondent interfered with his
investment and by various means, including his sarreand deportation, effectively
expropriated the assets of MDCL. The claimant’suargnts were accepted by the Tribunal

asserting that:

“the motivation for the actions and omissions of Ghaaian governmental authorities are not clear. But
the Tribunal need not establish those motivationsot come to a conclusion in the cas&hat is clear is
that the conjunction of the stop work order, thendktion, the summons, the arrest, the detentibe, t
requirement of filing assets declaration forms, #rel deportation of Mr Biloune without possibilitf re-
entry had the effect of causing the irreparablsaisn of work on the project. Given the centradé rof Mr
Biloune in promoting, financing and managing MDQIis expulsion from the country effectively prevehte
MDCL from further pursuing the project. In the vienf the tribunal, such prevention of MDCL from
pursuing its approved project would constitute tatsive expropriation of MDCL’s contractual righits

the project and, accordingly, the expropriationtleé value of Mr Biloune’s interest in MDCL, unless

Respondents can establish by persuasive evideffag@ent justification of these events™

In the Tippetts case, decided by the Iran — United States Claintmiiial, the claimant created
and held a 50% ownership interest in an Iraniaityeestablished solely for the sole purpose
of performing engineering and architectural serwige the Tehran International Airport. As a

consequence of Iranian revolution in 1978, the nemager of the partnership was appointed

% Newcombe, Andrew. The Boundaries of RegulatoryrBgpation in International Law. ICSID Review —
Foreign Investment Law Journal, Vol. 20, 2005, 551
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by the Iranian Government. The Tribunal concludeat the expropriation took place and
held that:

“A deprivation or taking of property may occur undeternational law through interference by a statthe
use of that property or with the enjoyment of ienéfits, even where legal title to the propertynég

affected.

While assumption of control over property by a goveent does not automatically and immediately fusti

a conclusion that the property has been taken bygthvernment [...] such a conclusion is warranted
whenever events demonstrate that the owner was/ddpf fundamental rights of ownership and it eqrse
that this deprivation is not merely ephemefidie intent of the government is less important tharthe

effects of the measures on the owner, and the forof the measures of control or interference is less

important than the reality of their impact. “ %2

“The third explicit and unequivocal pronouncememtfavour of the “sole effect doctrine”
followed in the Metalclad decision rendered in 2006°"In this case the U.S. company
purchased the Mexican enterprise together witlpéisnits in order to construct hazardous
waste transfer station and landfill site. The Maridocal authority, however, issued an order
to stop the work on the ground that the municigahpt was necessary. The Tribunal found
that:

“... expropriation under NAFTA includes not onlyep deliberate and acknowledged takings of property
such as outright seizure or formal or obligatomnsfer of title in favour of the State, but alsoe or
incidental interference with the use of propertyicihhas the effect of depriving the owner, in whotein
significant part, of the use or reasonably-to-bpested economic benefit of property even if notessarily

to the obvious benefit of the host Stat@.”

“Additionally, substantial case law based upon BlThas evolved which also focuses upon
the requirement of substantial and significant oiggion of the owner’s rights in order to

regard a certain measure as expropriation.”

According to the Sole Effect doctrine the key regoient for indirect expropriation is
substantial deprivation. But so far the internadlolaw seems to fail to define exactly the
intensity of interference that constitutes expragon. As a result expropriation standard

8 Tippetts, Abbett, McCarthy, Stratton v TAMS-AFFAmsulting Engineers of Iran, The Government of the
Islamic Republic of Iran found in Dolzer, Rudolfidirect Expropriations: New Developments?. Envirental
Law Journal, Vol. 11, 2003, p. 63-93(emphasis ajlded

29 Supra Note 18.

%0 Metalclad Corporation v. The United Mexican Stat®sAFTA), Award, 30 August 2000 [online] Availabi
http://ita.law.uvic.ca/documents/Metaclad Award-Eslglpdf (visited 14.4.2011)

%1 Hoffmann, Anne K. Indirect Expropriation. In Resnoh, August. Standards of Investment Protectiomv Ne
York: Oxford University Press, 2008, p. 157




adherent to international investment protection mmager some circumstances contravene the
state’s “right to regulate and exercise the pubtiter function, their sovereign powets"As

a matter of fact the states often intervene with pinoperty rights while exercising their
regulation power “to protect essential public interests from certgipes of harnt™®. “While
various forms of regulation may have an adverse@uodic impact on investment and its uses,
adverse impact is not per se expropriatory becausies not result in a substantial
deprivation of investment right§> Thus, the international expropriation law is fatcéo
draw the line between legitimate non-compensahtiema regulation aimed at protecting the
environment, or ‘human, animal or plant life or hieaon one hand and regulation which is
‘tantamount’ to expropriation and requiring compeitn, on the other®. Concretely, the
Tribunals inTecmed and Feldman dealt with this kind of predicament. TAecmed award

contains as follows:

“The principle that the State’s exercise of itses@ign powers within the framework of its policewsws
may cause economic damage to those subject tamwsrs as administrator without entitling them tg an

compensation whatsoever is undisputable.

... regulatory actions and measures will not bgailhy excluded from the definition of expropriayoacts,
1137

“The tribunal in Feldman pointed to a number of regulatory interferencest thad been

regarded as expropriation® Nevertheless, the Tribunal noted that:

“... the ways in which governmental authorities niaye a company out of business, or significargjuce

the economic benefits of its business, are manythénpast, confiscatory taxation, denial of acdess
infrastructure or necessary raw materials, impmsitof unreasonable regulatory regimes, among qgthers
have been considered to be expropriatory actiohghéAsame time, governments must be free to attiein
broader public interest through protection of theimnment, new or modified tax regimes, the gragtbf

withdrawal of government subsidies, reductions ncreéases in tariff levels, imposition of zoning

%2 pid 31.
% Supra Note 25.
~1he exercise of such powers may not be grosslgiyrunjust, idiosyncratic or discriminatory. Itus
involve a minimum standard of due process."
% Supra Nozte 25.
% Supra Note 25.
% Waelde, T. and Kolo, A. Environmental Regulati;estment Protection and ‘Regulatory Taking’ in
International Law. International and ComparativeviQuarterly, Vol. 50, No. 4, October 2001, p. 84188
%" Tecnicas Medioambientales Tecmed S.A. v. The dri¥exican States, (Spain/Mexico BIT), Award, 19 May
2003, Available at
http://icsid.worldbank.org/ICSID/FrontServiet?regtieype=CasesRH&actionVal=showDoc&docld=DC602_E
n&caseld=C18Qvisited 14.4.2011)
% Kriebaum , Ursula. Regulatory Taking: Balancing thterests of the Investor and the State. Thendbof
World Investment and Trade, Vol. 8, No. 5, Octop@d7, p. 717-744
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restrictions and the like. Reasonable governmeatallation of this type cannot be achieved if angibess
that is adversely affected may seek compensatiod,itais safe to say that customary internatiomav |

recognizes this®

Subsequently, the international law is positiveulibe fact that not every state’s regulatory
measure with negative effect on the investor's side an expropriation requiring
compensation. Then, we might consent with Newcombginion that under the “orthodox
approach” an expropriation occurs when a foreigrestor is deprived of the use, benefit,
management or enjoyment of all or substantially @il its investment, except where
deprivation results from bona fide andlegitimate use of state police powers. He considers

this approach quite broad and that it offers ligiledance on when regulation “goes too f&r”.

Besides the Sole Effect Doctrine, there is alsoRb&ce Power doctrine recognised as an

actual approach of the present jurisprudence.

The ‘Police Powers Doctrine’

“Under the classic police powers doctrine, if tiegulatory measure at issue is taken for a
legitimate public purpose and is not discriminatighe measure is lawful under international
law and does not give rise to right to compensattbriThis point of view was shared, for

example, by the tribunal which rendered lhethanex award which held that:

“But as a matter of general international law, a-déscriminatory regulation for a public purposéiieh is
enacted in accordance with due process and, whietts, inter alios, a foreign investor or investrnis not
deemed expropriatory and compensable unless spegfnmitments had been given by the regulating
government to the ten putative foreign investortemplating investment that the government wouldaiaf

from such regulation®?

Based on this approach there seems to be no rorfolenvestment protection. For the

reason, emphasized by Ursula Kriebaum, that anydmsmriminatory measure, taken in the

¥ Marvin Feldman v. Mexico, (NAFTA), Award, 16 Decbar 2002, Available at
http://icsid.worldbank.org/ICSID/FrontServiet?regtieype=CasesRH&actionVal=showDoc&docld=DC587_E
n&caseld=C17Jvisited 8.4.2011)

0 Supra Note 25.

“! Heiskanen, Veijo. The Contribution of the Iran-téni States Claims Tribunal to the Development ef th
Doctrine of Indirect Expropriation. Internationahlv FORUM du droit international, Vol. 5, No. 3, Asg2003,
p. 176-187

2 Methanex Corporation v. United States of Amer{dAFTA), Partial Award [online] Available at
http://www.state.gov/documents/organization/51082(pisited 14.4.2011)
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public interest that interferes with property rightvill no longer be an expropriation
regardless of its consequené@s.

“Tribunals applying a moderate “police powers” doet rely primarily on the effect of the
interference, but they will also consider factoilee Ithe purpose of the measure or the
existence of legitimate expectations when decigdihgther an expropriation has occurréd.”
The first award where the relation between thecefésd the purpose of the measure was
designed was th&ecmed award in which the tribunal related to the judgtsem®ndered by

European Court of Human Rights and applied the gtamality test®.

“After establishing that regulatory actions and mead will not be initially excluded from the defian of
expropriatory acts, in addition to the negativeafioial impact of such actions or measures, thetralbi
Tribunal will consider, in order to determine ifethare to be characterized as expropriatory, whesieh
actions or measures are proportional to the puinlierest presumably protected thereby and to the
protection legally granted to investments, takinip iaccount that the significance of such impastd&ey

role upon deciding the proportionalit§f*

Unlike the Tribunal’s application of proportionglitest which main purpose was to establish
whether the expropriation has occurred or notHbman Right's proportionality test is used
to outweigh the State’s interest to interfere vifta property protection intere®t“In effect,

the European Court of Human Rights examines a nad® balance between the demands of
the general interest of the community and the peivaterests of the alleged victim of the
deprivation, or whether the measure in fact impasesunreasonable or excessive burden

upon the individual #®

Conversely, the ECHR’s conception of the standdrdoonpensation basically corresponds

with the international one. “One possible differermould be that the Court in theory accepts

“3Supra Note 38.

“4 Supra Note 38.

“ Christoffersen, Jonas. Fair Balance: Proportiopafiubsidiarity and Primarity in the European Gemiion on

Human Rights. BRILL, 2009, p. 69-70
“The proportionality test may be divided into thiedependent, yet intertwined, sub-principles:

- the principle of suitability meaning that the measuaffecting individual rights must be suitable foe
purpose of facilitating or achieving the pursuem,ai

- the principle of necessity meaning that a suitabdsmsure must also be necessary in the sense ¢hatish
no other equally suitable measure available, whidbss restrictive to the protected right, and

- the principle of proportionality in the strict oamow sense (the principle of balancing) meanirag #n
suitable and necessary measure may not upsetithmlance and/or destroy the essence of the tight.

4% Supra Note 37.

" Surpa Note 38.

“8 Mountfield, Helen. Regulatory Expropriations inrBpe: The Approach of the European Court of Human

Rights. Environmental Law Journal, Vol. 11, 2003186-147
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that there could be no compensation in excepticinalimstances, whereas the international
standard does not expressly include this poiht.”

Generally speaking, the notion of regulatory expains remains uncanny as neither the
ECHR nor US regulatory expropriations jurisprudemnsgng a proportionality test cannot
discern circumstances under which the substantgirihtion may be justified. “This
approach is ... explicitly mandating tribunals tnsider three factors in the expropriation
analysis: (i) the character of the government actifi) the economic impact of the

government action; and (iii) distinct, reasonabheestment-backed expectations.”
The Character of the Government Action

“Governments may only rely on police power regalatas a rationale for non-compensation
in certain circumstances$®Public interest, public purpose or public benééiesn’t represent
the justifiable postulate as it is only consideasda requirement for lawful expropriation. The
doctrine refers here to pre-eminent-public intexyest bona fide interests. “The most widely
accepted of which are as follows: under treaty igious; as a legitimate exercise of police
power, including measures of defence against eattehmeats; confiscation as a penalty for
crimes; seizure by way of taxation or other fisgaasures; loss caused indirectly by health
and planning legislation and the concomitant restms on the use of property; the
destruction of property of neutrals as a consequ@nanilitary operations, and the taking of

enemy property as part payment of reparation ferctnsequences of an illegal wat.”

Even the tribunals have recognised their existeiocesxample irSaluka award stating that:

“It is established in international law that Statee not liable to pay compensation to a foreigrestor,
when in the normal exercise of their regulatory posythey adopt in a non-discriminatory manner fate

regulations that are aimed at the general welfdre.”

To underline the vague character of this concepintfrests | would like to focus on the

protection of environment which provides conditiam® only for human existenc&nta

9 However, the ECHR does not mention any examplésasfe specific circumstances.

*° Fabri, Héléne Ruiz. The Approach Taken by the Beam Court of Human Rights to the Assessment of rhe
Compensation for ,Regulatory Expropriations” of famperty of Foreign Investors. Environmental Law
Journal, Vol. 11, 2003, p. 148-173

>l Supra Note 25.

2 Supra Note 25

>3 Brownlie, lan. Principles of Public Internationalw. 6th edition Oxford: University Press, 200%511-512

> Saluka Investment BV (The Netherlands) v CzechuRbp, (UNICITRAL), Partial Award, 2006, para 255
and 275 [online] Available dtttp://www.pca-cpa.org/upload/files/SAL-
CZ%20Partial%20Award%20170306.dfsited 14.4.2011)
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Elena tribunal, as a matter of fact, didn't regard timgerest as a justification for non-

compensation and held that:

“Expropriatory environmental measures — no mattev laudable and beneficial to society as a whadee;
in this respect, similar to any other expropriatorgasures that a state may take in order to impleitse
policies: where property is expropriated, even fmmvironmental purposes, whether domestic or

international, the state’s obligation to pay congaions remains:°

Simultaneously, Santiago Montt takes the view graeminent public interests should remain

‘rarities’.>®

The Economic Impact of the Government Action

Regulatory economic impact on the allegedly expatpd investment must reach the
character of substantial deprivation in accordanith international law. As representative
examples may serve the contracts or concessiotiseirsituations when the state annuls,
cancels or revokes this binding instruments prongjdihe state “does so in accordance with
the conditions established in the same agreementtbe applicable rules of domestic law.”

Similarly, Newcombe takes the view that the stagponsibility does not arise for every
permit, licence or concession cancellafionThe compensation would be required on
condition that the provisions in contract or comsi@s would coverage the required

international minimum standards.

In Azinian case, as a result of the cancellation of the @®ee contract the claimant was
seeking recovery of the loss of the value of thecegsion as an on-going enterprise. The

Tribunal stated as follows:

“It is a fact of life everywhere that individualsagn be disappointed in their dealings with publithauities,

and disappointed yet again when national courectéheir complaints.

NAFTA was not intended to provide foreign investomréth blanket protection from this kind of

disappointment, and nothing in its terms so prowide

%5 Compafiia del Desarrollo de Santa Elena, S.A. wR&pof Costa Rica, ICSID Award, 17 February 2000,
para77 [online] Available at
http://icsid.worldbank.org/ICSID/FrontServlet?regtieype=CasesRH&actionVal=showDoc&docld=DC539 E
n&caseld=C157visited 14.4.2011)

*® Montt, Santiago. State Liability in Investment &g Arbitration. Hart Publishing, 2009, p. 275

*" bid 56.

%8 Supra Note 25.

% Azinian v. United Mexican States, (NAFTA), Awaréllaternational Centre for the Settlement of Irtnesnt
Disputes, International Law Reports, Vol. 12119.
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In Saluka case, the Dutch-based subsidiary of Nomura, Sahalchpurchased a stake in a
newly privatized Czech bank, Investicni a Post®anka (IPB), which later faced insolvency
and was placed under forced administration by tiNB §Czech National Bank]. Saluka
argued that IPB was deprived of financial assigtanhich the Czech Republic provided to
competitors. The Tribunal confirmed the investmagprivation as a result of this imposition
of forced administration of the bank. Subsequerttlg, Tribunal reviewed the circumstances
which led to this approach of the Czech NationahilBaoncluding that the measure was
justified:

“As will be seen, the CNB’s decision is fully magited. Having reviewed the totality of the evidemdgch

CNB invoked in support of its decision, the Triblisaof the view that the CNB was justified, und&zech

law, in imposing the forced administration of IPBdaappointing an administrator to exercise theddrc

administration.

The CNB'’s decision is, in the opinion of the Trilalina lawful and permissible regulatory action bhg t
Czech Republic aimed at the general welfare of Stete, and does not fall within the ambit of any

exemptions to the permissibility of regulatory aotiwhich are recognised by customary international

|aW.“60

Lastly, “the international minimum standard for w&ggory expropriation must balance the
need for stability and fairness with state regulatautonomy, sustainable development and
respect for domestic policy choice®.1n addition, the view of Ursula Kriebaum emphasize

the choice of the least invasive measure capatdehiéving the regulatory purpo%e.
Distinct, Reasonable investment-backed expectations

The relationship between the investor and the btage is noted for the mutual conflicting
interests that are primarily based on the riskcallion. Investors typically have need for
stability, transparency, security and predictapitbncerning the investment practice whilst
states concentrate on the broad exercise of regulpbwer. “The regulatory regime affecting
investment, however, must adapt to changes in tyo&“In this respect, it can hardly be
doubted that modern international jurisprudenceomst more weight to environmental

concerns than was the case fifty years &§o.”

® Saluka Supra Note 54, para 271 and 275
¢l Supra Note 15.
%2 Supra Note 38.
® Supra Note 25.
* Supra Note 18.
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In case of foreign investors emerges markedly tifierdnt level of protection between
nationals and aliens. Théecmed award highlighted one of the aspects redeeming thi

situation stating that:

“On the basis of a number of legal and practiceldes, it should be also considered that the foreigestor
has a reduced or nil participation in the takinghef decision that affect it, partly because thegtors are
not entitled to exercise political rights resertedhe nationals of the State, such as votingHerauthorities

that will issue the decisions that affect such gtees.”®®

“In addition to a lack of voice, investors may rm¢ able to “exit” as a risk mitigation
strategy, especially where investment is immobite costs are sunk® This kind of
investment is highly susceptible to creeping orirgxt expropriation through regulatory
measures of the state.

The quandary of the legitimate expectations doetties in its circular nature. On one side
there is a rational, legitimate expectation andttan other occurs overriding public interest

protecting eminent object.

These three factors are the expression of custonmgrnational law. They provide
clarification and wide elaboration but we still can claim they can solve “hard cases”. The
task remains unaccomplished: identification of ifiedile circumstances for non-

compensation.

® Supra Note 37., para 122
* Supra Note 25.
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