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1 [INTRODUCTION

The purpose of this paper is to asses whethemgelgn a written witness statement without
the witness who issued the statement being examiakdough such examination was

requested by other party, breaches a party’'s fusdtahright for the arbitral proceedings

adhere to the rules of due process. This paperdedl with both witnesses of fact and expert
witnesses, as the rules regarding the conducteaf tistimony are very similar.

Although the abovementioned situation might seemaagery specific one, | see great
practical implications of this problem. Most of dral cases are decided on the facts rather
than the law Along with the documents presented it is the @sgstatements, be it written
statements or oral statements in front of the t@buwhich provide the arbitral tribunals with
the necessary factual information based on whiehctises are decided. In some cases, the
testimony of a withess who fails to appear in froha tribunal for cross examination might
be crucial and irreplaceable for the deciding chae. As there is no specific rule nor settled
case law providing guidance how to deal with thevamentioned situation, the parties are

left uncertain of on which witness testimony thelgint rely in international arbitration.

Unlike courts, the arbitral tribunals do not possay way to force the named witness to
appear before the tribunal and testify. In someegathe arbitral tribunals can request help
from the national courts, but due to the intermalanature of the conflicts, forcing witnesses
to appear will rarely be a viable option. Therefdhe case where a witness fails to appear to
testify in front of the tribunal is more likely than civil litigation. This is the reason | believe

the topic of this paper is of great importance.

In this paper | will be looking at the various ap@ches to witness examination in common
law and civil law, as international arbitration liasdeal with parties and arbitrators from both
of the legal backgrounds and therefore has to coentiie two approaches. Further, | will be

looking at the standard of fair process in rulepliapble to international arbitration and

! BLACKABY, Nigel, Constantine PARTASIDES, Alan REBRN, Martin HUNTER a Alan REDFERN.
Redfern and Hunter on international arbitratiosth ed. New York: Oxford University Press, 20884, 849 p.
ISBN 01-995-5719-5.



assessing, whether the cross examination fallsirwiiiie definition of fair process stated

within them.

2 THE RIGHT TO CROSS-EXAMINE A WITNESS

2.1 Differences between the common law and civil law gpoach

International arbitration is truly international tine aspect, that persons involved in it, parties,
counsels and arbitrators, do not come from a pdaticlegal background. This is a very
practical for settling disputes, but when lookingtbe procedure, it creates certain problems

usually connected with the differences between comand civil law approach to procedure.

The general differences between the two systemsiany and their detailed description does
not fall within the scope of this paper. One of there visible differences, the way the two
systems vary in the approach to evidence and toieedion of witnesses patrticularly, is of
importance for assessing whether the right to emarai witness is a part of due process in
international arbitratiort‘The differences between common law and civil |gpraaches are
often substantial? Generally, the civil law is more inclined to usecdmentary evidence and
produced written witness statements, whereas conlawrrelies more on examination of
witnesses. In common law countries, it is soleky plarties who examine the witness whereas
in the civil law, court poses the initial and mosportant questions and only limited space is

left for the partie$.

Historically, written witness statements did notisexin some common law countrfes
Nowadays, written witness statements are knowrhéoslstem, howevein common law

systems, witness testimony is considered an eslefgiment of proof without which the

2 BORN, Gary, Constantine PARTASIDES, Alan REDFERN,arh HUNTER a Alan REDFERN.

International commercial arbitration5th ed. Frederick, MD: Sold and distributed inrtiip Central, and South
America by Aspen Publishers, c2009, 2 v. (lvi, 303 ISBN 90-411-2759-3, pg. 1788

% 1999 IBA WORKING PARTY a 2010 IBA RULES OF EVIDENCZE REVIEW SUBCOMMITTEE.
Commentary on the revised text of the 2010 IBA Rula the Taking of Evidence in International Abndion.
Dostupné z: http://www.ibanet.org/Publications/peegions_IBA_guides_and_free_materials.aspXthough
witness testimony is less frequently used as esgdém civil law courts, where documentary evidense
preponderant, than in common law courts, arbitratfiroceedings in the civil law as well as in thencoon law
tradition very often rely on witnesses. In the camrtaw tradition, witnesses are questioned by thdigs. In
the civil law tradition, they are questioned by ttwurt; parties may at most suggest to the coudstjons to be
asked

“BORN, pg. 1788



tribunal cannot really judge the truth of the pasi®. If a party fails to examine a witness, it
cannot later dispute the facts stated by this witherherefore if a party in the civil law
system cannot examine a witness at the hearingyilit consider it a much greater
infringement of the right to due process than & same situation happened during a civil law
court hearing. It is suggested that in common laress-examination has been extolled as a

bulwark of our liberty and the most powerful weagiothe arsenal of the trial lawyer.”

In civil law, however, written witness testimonig® more common. The courts are generally
more prone to give greater weight to documentargesce rater than examination during the
hearing. Some authors even suggest thgiehsive or probing cross examination of witness i
looked upon (as in most European trials and arliitias) as somewhat discourtediisA
civil law counsel will therefore rely more on docentary evidence and written witness
statements and will not feel the deprivation of tight to examine a witness as such an
infringement of his procedural rights as a commenu tounsel might.\)Vitness testimony is
much less significant — and sometimes almost wegle — in civil law traditions and,
although generalizations can be misleading, cigilvyers favor proof through documents,

rather than witness testimony.*

The differences between the common law and civil &oproach are great, some autfibrs
suggest, that in praxis, the differences are najrase as in theory. It is even argued, that
»,when procedural issues arise between common lamssbuand civil law counsel, the
dispute rarely results from the differences betwtsgal backgrounds alone. Rather, the
cause of such disputes is lies the result of diffetactical evaluation of the caseé

Even if Frieldlans’s conclusion was valid, one maistays count with the possibility that the
counsels and arbitrators might come from diffetegal backgrounds and that this fact might

® FOUCHARD, Philippe, Emmanuel GAILLARD, Berthold GOMAN, John SAVAGE a Philippe
FOUCHARD. Fouchard, Gaillard, Goldman on international commiat arbitration. Boston: Kluwer Law
International, c1999, 698, 1280 p. ISBN 90-411-10625

® Browne v. Dunr{1893) 6 R. 67, House of Lords

" MUELLER Christopher B., KIRKPATRIC Laiud CEvidence under the rules — Text, Cases and Problems
Aspen Publishers 2008, pg. 20

8 BISHOP, R, James CRAWFORD a W REISMARNoreign investment disputes: cases, materials, and
commentary Frederick, MD: Sold and distributed in North, @ah and South America by Aspen Publishers,
c2005, v, 1653 p. ISBN 90-411-2311-3

°BORN, pg. 1788
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" FRIEDLANS Paul D., AStandard Procedure for Presetning Evidence in Ima¢ipnal Arbitration Il
Mealeg’s Int. Arb. Rep. 4 (1996)



have a certain influence on the way the proceducemnducted. It is extremely difficult for the
lawyers in the arbitration, be it counsels or adbdrs, to free themselves of the legal tradition
in which they have been practicing law their engirefessional life?

2.2 International Standard for Arbitration

As was stated above, international arbitration @edings are governed by neither common
law nor civil law and parties, counsels and arbatrsa from different legal backgrounds often

meet within the proceedings. International arbivratcannot be governed by rules known to
domestic litigation. As the rules concerning withexamination often do not go into enough
detail to give clear guidelines for the conductesbmination (discussed below), there was a

great need to develop an international standarérgavg the rules on evidence.

2.2.1 IBA Rules on the Taking of Evidence in Internationd Arbitration

In 1983, the International Bar Association (herégra“IBA”) adopted the Supplementary
Rules Governing the Presentation of Evidence ierigtional Commercial Arbitratioff.
Although this document was used, some of the asthoggested it adopted , too common
law approach to arbitratiof* In 1999 the IBA published the IBA Rules on the ifigkof
Evidence in International Arbitration (hereinaftee IBA Rules on Evidencé;.

The aim of the newly published IBA Rules on Evideneas to provide guidance to the
parties and arbitrators on the issues arising frewidence in international arbitration.

“Arbitration rules and statutes are usually silent witness testimony. The IBA Rules of
Evidence thus fill in a substantial gaff. Born suggests, that the IBA Rules on Evidence

balance the differences between common law antlaiviwell X’

12 GERLINAS, Evidence Through Witnesses, in Lévy &Weeder (eds.), Arbitration and Oral Evidence 29,
39 (2004) jt must be realized that the most taxing hurdle l&wyers in international arbitration is to leave
outside the hearing room their own procedure calospetacle'’s

13 |IBA WORKING PARTY. Commentary on the New IBA Rules Evidence in International Arbitration.
Business Law International ro¢. 2000, ¢ 2, s. 4. Dostupné z: http:/ffiles.ali-
aba.org/thumbs/datastorage/skoobesruoc/pdf/CK0634Cthumb.pdf

14 RUBINO-SAMMARTANO, By Mauro a Foreword by Lord MUSLL. International arbitration: law and
practice 2nd rev. ed. Boston, MA: Kluwer Academic Pub, 20BBN 978-904-1114-259.

!> The rules were reviewed in 2010

61999 IBA WORKING PARTY a 2010 IBA RULES OF EVIDENZE REVIEW SUBCOMMITTEE.
Commentary on the revised text of the 2010 IBA Rula the Taking of Evidence in International Alndgiion.
Dostupné z: http://www.ibanet.org/Publications/pcdgions IBA guides_and_free materials.aspx

"BORN, pg. 1788




The IBA Rules on Evidence are not per se bintfiagd their application is very rarely agreed
on by the parties prior to the commencement ofatibdral proceedings. Parties can however
agree to use the IBA Rules during the course optbeeedings and the Tribunals may adopt
them. This occurred for example in the case of QB4Eech Republic BV v. Czech Republic,
where ‘the Tribunal decided, to the extent appropriateapply the IBA Rul&s$® Even if this

is not the case, relevant provisions of the IBAdRubn Evidence are used as guidelines by
arbitral tribunals’®

2.2.2 Taking evidence in international praxis

The IBA Rules on Evidence are often used as a guteline and even though they are quite
detailed, they do not cover every particular problghich might arise during the conduct of
international arbitration. Certain praxis has depeld and is being used in international

arbitration.

As the IBA Rules on Evidence are a compromise betwee two main legal systems, the
international praxis has also found certain equui. “It is now common in international
arbitration for the entire direct testimony of arpds witnesses to be submitted to the
arbitrators in advance of the hearing: The parties can agree that a witness needs not to
appear to testify in front of the tribunal. If thsthe case, it will be more difficult to dispute
the credibility of a witness, however not the trotirelevance of his testimony.

It might seem that the praxis has resolved theiffice between the two main legal systems
and especially with the adoption of the IBA RulesEvidence there is no need to discuss it
further. This is not the case. It needs to be ndteat the abovementioned approaches are in
no way binding and there is no guarantee thatBiAeRules on Evidence or the principles of

creating a compromise will be used in a particaldmitration. Born claims thait is widely

18 |BA Rules on the Taking of Evience, Preamble § 1,2

¥ Final CME Czech Republic BV v. Czech Republic,dfiaward (14 March 2003), 15 WTAm 83, 100 (2003)
2BORN, pg. 1784

ZLELSING, Siegfried HI. a John M. TOWNSEND. Bridgitite Common Law Civil Law divide in International
Arbitration. Arbitration International Vol.1, No.18 Avaliable at:
http://www.hugheshubbard.com/ArticleDocuments/64Bg8f



said by common law courts that cross-examinatioa fandamental procedural right in the

common law legal tradition, and that it must beoedd in arbitratiort.*?

It might seem as a disadvantage, especially inaipect of legal certainty, that there is no
uniform approach to the taking of evidence in inédional arbitration. However, this does not
necessarily have to be a disadvantage. The unuigriaifers a great flexibility to the parties
to govern the arbitration in the way they deem appate. The fact thatinstitutional
arbitral rules do not provide clear guidance onitak of evidence in generdi® creates space
for parties to agree on such rules. This is vergimua line with one of the main principles of

international arbitration — maximal freedom of pest

3 PROTECTION OF FAIR PROCESS

3.1 Rules governing the protection of fair process

The discretion of arbitration tribunal to directetltourse of the arbitration proceeding is
generally very wid&" The UNCITRAL Model Law on International Commerciaibitration
(hereinafter the “UNCITRAL Model Law”) states thiiscretion in its Art. 192 and other
arbitral rules have similar provisioh%This wide space for the tribunals is emphasizeithén
case of evidence, as most arbitral rules have fspeales stating that it is solely the tribunal
who assesses the weight and admissibility of théeece. The language various arbitration
rules use is quite similar as it uses the phragels as UNCITRAL Model Lawthe tribunal
shall determine the admissibility, relevance, mality and weight of the evidence offetéd

22 BORN, pg. 2754

» KURKELA, Matti a Santtu TURUNEN. 2nd ed. New Yorxford University Press, c2010, xxv, 555 p.
ISBN 01-953-7713-3.

*\VON MEHREN, George M. a Claudia T. SALOMON. Subini¢t Evidence In an International Arbitration: A
Common Lawyer's Guiddournal of International Arbitrationvol. 20, Issue 3, pg. 1

%> the arbitral tribunal may, subject to the provisis of this Law, conduct the arbitration in such menas it
considers appropriate.”

% Article 16.1.0f the American Arbitration Associati International Arbitration RulesSubject to these Rules,
the tribunal may conduct the arbitration in whateweanner it considers appropriate, provided that tharties
are treated with equality and that each party Haes tight to be heard and is given a fair opportyrtit present
its case”, Article 14.2. of the London Court of Internatiorfalbitration Rules of Arbitration {Jnless otherwise
agreed by the parties under Article 14.1, the AdbifTribunal shall have the widest discretion tescharge its
duties allowed under such law(s) or rules of lawttaes Arbitral Tribunal may determine to be applitgband at
all times the parties shall do everything necesstmy the fair, efficient and expeditious conduct tbe
arbitration”

27 Article 20.5. of the ICDR International Rules



However this discretion is not without limits. Thebitral tribunal has to adhere to a certain
standard of procedural fairness. The emphasis walefgeatment of parties is usually
emphasized by the rules as a limit to the tribngdower to conduct the proceedings
freely?®The failure to do so will result in the unenforcitigpof the arbitral award in the case
of international commercial arbitration and annutin@ the case of international investment

arbitration.

Under the Convention on the Recognition and Enfoerg of Foreign Arbitral Awards
(hereinafter the “New York Convention”) arbitral amls issued by another contracting
state§’ are enforceable. There are, however certain eixeeptated in Article 5 of the New
York Convention which can prevent an arbitral awéamn being enforced. One o those

reasons stated in Article 5 (1) (b) is the inapitif a party to present its cd%e

Where a domestic court of one of the parties ta\tee York Convention finds, that the right
of a party to present its case has been violabedatvard cannot be enforced. Therefore it is
of great importance to the parties and consequémntilye arbitral tribunals, to issue an award

which is in compliance with the New York Convention

The Convention on the settlement of investmentudespbetween states and nationals of other
states (hereinafter the “ICSID Convention”) govagiinternational investment disputes
provides its own mechanism ensuring its awardsiaaéand automatically recognized by the
contracting parties. Under Article 52 of the ICSIDnventiori’, however, parties may seek

an annulment in front of an ad hoc tribunal.

As the annulment is not an appellate procedur@udhdssues might not be reviewed, only
failures in procedure which are specifically namedArticle 52. One of those grounds is
“that there has been a serious departure from adhmental rule of proceduré® An

opportunity of a party to present its case cernydialls within a fundamental rule of procedure

as this term was to be understood to have a wider connotatiod #® include under its

% Article 19.1. of the UNCITRAL Model Law, Article 22 of the ICC Rules of Arbitration

* there are 148 parties to the New York Convention

30 Article 5(1)(b) of the New York Conventigihe party against whom the award is invoked was$ given
proper notice of the appointment of the arbitratarof the arbitration proceedings or was otherwistble to
present his case”

3L Article 52 (1) of the ICSID Convention -Ejther party may request annulment of the awarciapplication
in writing addressed to the Secretary-General oa onmore of the following grounts

32 Article 52 (1) (d) of the ICSID Convention



ambit the so-called principles of natural justides an example, he mentioned the parties’
right to be heard. 3 Under Article 52 (1)(d) of the ICSID Conventiometrule breached

does not need to be a particular written rule. IZ®ID Convention does not have particular
rules on evidence, but this ground for annulmend waoked by the parties on the basis of

the approach of the tribunal to eviderice.

It is a question whether other provisions whichldgzecifically with the admissibility of
evidence®™ cannot be, under certain circumstances viewedradafental rules of procedure.
The argumentation for including this provision iretdefinition stated in Article 52(1)(d) of
the ICSID Convention stems from the inclusion & tlght to comment on witness statements
(both orally and in written form) into the right tife parties to be heard.

Although the language of both the New York Convamtand the ICSID Convention is quite
vague, it is clear, that the main objective of thgsovisions is to protect fair process in the
proceedings. Therefore it is not going to be mithws, but rather fundamental excesses in
the adhering to the principle of due process, wiaidh going to allow a party to seek either
unenforceability or annulment. The particular digéiom of the aforementioned provisions is

however left or the case law and authorities terpriet.

3.2 Does the right to cross-examine a witness fall with fair process?

For the purposes of this paper, | will focus on tteaning of fair process as derived from the
right to present ones case in Article 5 of the Navk Convention as well as the departure
from a fundamental rule of procedure in Article @3(d)of the ICSID Convention. As | was
unable to find any published case law regarding thatter, | will rely mostly on authorities
as well as case law similar to the described theatson.

3 Background Paper on Annulment For the Administea@ouncil of ICSID August 10, 2012, pg. 8, avaiéab

at
https://icsid.worldbank.org/ICSID/FrontServlet?regtlype=ICSIDNewsLettersRH&actionVal=ShowDocumen
t&Docld=DCEVENTS11

**SCHREUER, Christoph Hr'he ICSID convention a commentary: a commentarjherConvention on the
settlement of investment disputes between statesationals of other state&nd ed. Cambridge [England]:
Cambridge University Press, 2009. ISBN 978-051-1596, pg. 992, The Convention knows no formal rules of
evidence. But parties have repeatedly attacked dsver annulment proceedings for the way they deiitt
evidence and the burden of proof, alleging a serideparture from a fundamental rule of procedure.”

% Rule35 of the ICSID Arbitration Rules



3.2.1 The right to be heard

The overall trend to make witness statements aslabl@ as possible and the entire
proceedings time efficient is visible in rules govag international arbitration. Some rules,
including the UNCITRAL Arbitration Rulé§, incorporated rules allowing the witness to be
examined without his physical presence at the verhere the arbitration is taking place. The
rules also allow the witness statements to be ptedeto the tribunal in written forii. The
parties might then agree that examination of theiquaar witness is not needed. In some
cases, however this is not possible as one of dhigep wishes to examine a witness, but the

witness fails to appear.

The argumentation supporting the fact that thetrighexamine a witness is to be treated as a
substantial part of due process stems from theipggrthat it is a part of the right of a party to
be heard. This right does not only include the ilgy to present the party’s case to the
arbitral tribunal, but also have reasonable opmityuo react to what the opposing party has

presented.

The main question is the extent of such opportutitis not decided whether a party should
have a possibility to comment on every single pigfcevidence submitted by the other party.
If the answer to the abovementioned question wbelges, it could lead to obscure situation
where one party is blocking the course of arbratby demanding to comment on every
single submission of the opposing party. This wayddagainst one of the basic principles of
international arbitration which is time and codiaéncy. Therefore, it is obvious, that there

has to be a certain limit to the possibility of herties to react.

The basic rule regarding the right of a party tohleard is that both of the parties are to be
treated equally and none should have a bigger typiby to present its argument in front of
the tribunal’lf a tribunal permits one party, and not the othan opportunity to address an
issue, to submit evidence to produce a withessl@rwoise present its case, then its award
will be subject to annulment.®® This suggests that if a party is fully denied teac the
written testimony, such testimony should be disregd, otherwise this could be found a

violation of due process.

*® Article 28 (4) of the UNCITRAL Arbitraiton Rules
7 Art 27 (2) of UNCITRAL Arbitration Rules ,statementby witnesses, including expert witnesses, may be

presented in writing and signed by them
* Born, pg. 2581



It needs to be noted, that when a written witnessirhony is submitted, there is nothing
preventing the opposing party from submitting itsnowritten document. Therefore the
failure of a witness to appear in front of the drilal does not necessarily mean that one of the
parties is going to be deprived of the possibilityomment on his testimon{Vhile parties’
right to comment and counter expert opinions mlwags be respected, this right need not
necessarily be exercised through examination atihg4 *° Of course, the common law rule
stating that without examination, the party cantispute the credibility of a witness does not
apply here as the party requested the examinadiiginfor reasons outside o the scope of its

influence, it did not occur.

On the other hand, there is a reason why exammafia witness is counted on by the arbitral
rules. This reason stems partly from the differapproaches to witness statements by
common law and civil law (described above). Morepteere are situations where it is most
efficient to disprove the testimony or the credipilof a witness in person. Sometimes it

might be extremely difficult to do so with a writtgsubmission.

3.2.2 Law governing the right to be heard with regard towitness statements

The IBA Rules on Evidence count on the possibdity witness not to appear in front of the
tribunal. The conduct of the evidentiary hearingaverned by Rule 8 and 9 of the Rules on
Evidence where in Rule 9.7 it is stated, that butral shall disregard the testimony of a
witness who, although he was requested to do dedfso appear for examinatidf.This
Rule is not absolute and within itself contains asgbility for a tribunal to admit such
evidence in exceptional circumstances. No commegmas published on the IBA Rules on
Evidence and as they are rarely binding, | wasafd to find any case law regarding the

interpretation of the phrase exceptional circumstan

Furthermore, Article 9.7 of the IBA Rules on Evideris not invoked, when the witness has a

valid reason for not appearing in front of the anhl to testify. Born suggests, that such valid

* CATO, By D. Mark a Foreword by Lord MUSTILLArbitration practice and procedure: interlocutoryna
hearing problems3rd ed. London; LLP, 2002. ISBN 978-184-3111-399.

10 spursuant to Article 8.1 fails without a valid reas to appear for testimony at an Evidentiary Hegrithe
Arbitral Tribunal shall disregard any Witness Staent related to that Evidentiary Hearing by thatness
unless, in exceptional circumstances, the Arbitirdtbunal decides otherwise*



reason is for example the death of a witness eriass illness preventing him from attending
the evidentiary hearing. The extent of the phradel veason is questionable in cases, where
the reason for not appearing is within the sphénaftuence of either the witness or one of

the parties to the arbitration.

Ultimately, it is up to the arbitral tribunal to dde both on the validity of the reasons for non-
appearance and whether the circumstances are exwdptnough for the witness statement
to be admitted. As was noted above, the discretjopawers of the tribunals to decide
approaching evidence is quite wteMoreover, the pro enforcement interpretation dicte

V of the New York Convention and the rules whichveleped in case law regarding the
interpretation of Article 52 (1)(d) of the ICSID @eentio” must be taken into

consideration.

Although the parties have sought annulment or ndoreement on those grounds,
“annulment applications based on evidentiary demisi by the arbitral tribunal have rarely
succeeded™ This is the reason, why there is no case law alviilon this topié* In order for

a challenge on evidentiary decision to be deemeagudify as a breach of due process, there
needs to be a clear link to the outcome of the.€a&@nly where the tribunal’s ruling were
grossly unfair or wholly arbitrary, and demonstrghilad a material effect on the outcome of

the case, will- non recognition be likeft”

4  CONCLUSION

Due to the fact that the discretion of tribunalsewhdealing with witness testimonies and
generally conducting of the arbitral proceedingsl ahe narrow interpretation of the
provisions allowing non-enforcement of an awards iextremely difficult to prove, that the

* BORN, pg. 2583Nonetheless, as also noted above, a tribunal isegally afforded substantial discretion in
determining the need for and admissibility of exick”

* Wena Hotels Limited. V. Arab Republic of EgyiiiSID Case No. ARBI98/4)Maritime International
Nominees Establishment v. Republic of Guil€5ID Case No. ARB/84/4), Decision of December 2289,
CDC Group Plc. v. Republic of Seychel(#8SID Case No. ARB/02/14)

“ BORN, pg. 2582

* Only one case has succeed in invoking Article 58)19f the ICSID Convention

*Wena Hotels v. Egypt

** BORN, pg. 2755



right to examine a witness falls within the scopelwe process. | was not able to find a case

law which successfully dealt with this situation.

On the other hand, the IBA Rules on Evidence couitit this possibility, however it is
guestionable whether their breach amounts to songe#s serious as is the breach of a right
of a party to be heard. There might be situatiarigre the factual circumstances of the case

are so severe, that the failure of a witness teapmight breach a party’s fundamental right.

In my opinion, there are certain requirements lfigr situation to qualify as severe enough for
the witness testimony to be disregarded. Firstloth@re must be a direct impact on the
outcome of the case, secondly the party disprothiegwvitnesses written testimony, or expert
report, must submit a written submission statirg) rikasons for challenging the witness

statement or the witnesses’ credibility.

It is questionable, whether the reasons why a w&tmid not appear in front of the tribunal to
give his testimony are of importance. When talkiigiue process, it such reasons should be
irrelevant, because it is a right of one party whis independent of factual circumstances
regarding the witness. On the other hand, logicatks, that when there is no objective
possibility of the witness to appear for testimothat the tribunal should take his written

witness statement into consideration.

Ultimately, it is the arbitral tribunal who has thewer to decide on the weight it gives to a
particular witness or expert statement. Regarddé$ow the question posed by this paper is
decided, if a witness fails to testify personatfiyfiont of the tribunal despite the request of the
opposing party for his appearance, the tribunatikhalways give less weight to his witness

statement.



5 BIBLIOGRAPHY

Books

BISHOP, R, James CRAWFORD a W REISMARoreign investment disputes:
cases, materials, and commentafrederick, MD: Sold and distributed in North,
Central, and South America by Aspen PublishersQ520653 p. ISBN 90-411-2311-
3

BLACKABY, Nigel, Constantine PARTASIDES, Alan REDRE, Martin HUNTER

a Alan REDFERN.Redfern and Hunter on international arbitratiobth ed. New
York: Oxford University Press, 2009, 384, 849 BMN01-995-5719-5.

BORN, Gary, Constantine PARTASIDES, Alan REDFERNarlvh HUNTER a Alan
REDFERN. International commercial arbitration5th ed. Frederick, MD: Sold and
distributed in North, Central, and South America Aspen Publishers, c2009, 2 v.
(Ivi, 3303 p.). ISBN 90-411-2759-3.

CATO, By D. Mark a Foreword by Lord MUSTILLArbitration practice and
procedure: interlocutory and hearing problenfrd ed. London: LLP, 2002. ISBN
978-184-3111-399.

FOUCHARD, Philippe, Emmanuel GAILLARD, Berthold GOMAN, John
SAVAGE a Philippe FOUCHARDFouchard, Gaillard, Goldman on international
commercial arbitrationBoston: Kluwer Law International, c1999, 698, @28 ISBN
90-411-1025-9.

KURKELA, Matti a Santtu TURUNEN. 2nd ed. New Yor®xford University Press,
c2010, xxv, 555 p. ISBN 01-953-7713-3.

RUBINO-SAMMARTANO, By Mauro a Foreword by Lord MUSIL. International
arbitration: law and practice2nd rev. ed. Boston, MA: Kluwer Academic Pub, 200
ISBN 978-904-1114-259.

SCHREUER, Christoph Hhe ICSID convention a commentary: a commentary on
the Convention on the settlement of investmentitisfgbetween states and nationals
of other states2nd ed. Cambridge [England]: Cambridge UniverBitgss, 2009.
ISBN 978-051-1596-490.



Articles

0 1999 IBA WORKING PARTY a 2010 IBA RULES OF EVIDENGEREVIEW
SUBCOMMITTEE. Commentary on the revised text of 210 IBA Rules on the
Taking of Evidence in International  Abrbitration. oftupné  z:
http://www.ibanet.org/Publications/publications_|Bguides_and_free materials.aspx

o Background Paper on Annulment For the Administea@@ouncil of ICSID August 10,
2012

o BISHOP, R, James CRAWFORD a W REISMARoreign investment disputes:
cases, materials, and commentafrederick, MD: Sold and distributed in North,
Central, and South America by Aspen Publishersp820/, 1653 p. ISBN 90-411-
2311-3

0 FRIEDLANS Paul D., A Standard Procedure for Presetning Evidence in
International Arbitrationll Mealeg'’s Int. Arb. Rep. 4 (1996)

0 GERLINAS, Evidence Through Witnesses, in Lévy & \Weeder (eds.), Arbitration
and Oral Evidence 29, 39 (2004)

o IBA WORING PARTY. Commentary on the New IBA Ruled &vidence in
International Arbitration.Business Law Internationalyear. 2000, issue. 2, s. 4.
available at: http://files.ali-aba.org/thumbs/datastorage/skonbsspdf/CK0O63-
CH24_thumb.pdf

0 MUELLER Christopher B., KIRKPATRIC Laiud CEvidence under the rules — Text,
Cases and Probleméspen Publishers 2008, pg. 20

o VON MEHREN, George M. a Claudia T. SALOMON. Submmidt Evidence In an
International Arbitration: A Common Lawyer's Guiddournal of International
Arbitration

0 ELSING, Siegfried HIl. a John M. TOWNSEND. Bridgitige Common Law Civil
Law divide in International ArbitrationArbitration Internationa Vol.1, No.18
Avaliable at: http://www.hugheshubbard.com/Articteidments/648489.pdf

International Treaties. Conventions and Arbitral Rules

0 American Arbitration Association International Amaition Rules

o Convention on the Recognition and Enforcement oéigo Arbitral Awards



o Convention on the settlement of investment dispbis/een states and nationals of
other states

0 ICC Rules of Arbitration

0 London Court of International Arbitration RulesAufbitration

0 UNCITRAL Model Law on International Commercial Attaition

Case Law

0 Browne v. Dunr{1893) 6 R. 67, House of Lords

0 CDC Group Plc. v. Republic of Seychel{&8SID Case No. ARB/02/14)

o CME Czech Republic BV v. Czech Repubfimal Award (14 March 2003), 15
WTAm 83, 100 (2003)

0 Maritime International Nominees Establishment vpi#ic of Guinea(ICSID Case
No. ARB/84/4), Decision of December 22, 1989

o0 Wena Hotels Limited. V. Arab Republic of EgYISID Case No. ARBI98/4).



