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Answer Key – Free Movement and Fundamental Rights (Indicative)
In their answer, the student should address the following elements in a clear and logically structured manner: 
1) Legal Framework: Fundamental Rights in EU Law
a. Refer to Article 6 TEU, highlighting: the binding force of the Charter of Fundamental Rights of the EU, fundamental rights as general principles of EU law, inspiration drawn from constitutional traditions common to the Member States and the ECHR.
b. Explain that fundamental rights form part of primary EU law and may justify limitations on internal market freedoms.
2) Nature of the Conflict
a. Identify that internal market freedoms (goods, services, establishment) may conflict with freedom of expression and assembly, human dignity, collective labour rights, constitutional identity and public policy.
b. Emphasise that such conflicts do not automatically invalidate national measures restricting economic freedoms.
3) Case Law Analysis
a. Case C-112/00 Schmidberger.
b. Conflict between free movement of goods and freedom of expression/assembly.
c. The Court accepted that protection of fundamental rights may justify restrictions.
d. Importance of proportionality and balancing of interests.
e. Case C-36/02 Omega
i. Restriction on services justified by protection of human dignity.
ii. Recognition of national constitutional values within EU law.
iii. Confirmation that public policy may include fundamental rights considerations.
f. Case C-438/05 Viking and Case C-341/05 Laval
i. Conflict between economic freedoms and the right to collective action.
ii. The Court recognised collective action as a fundamental right but subjected it to justification, and strict proportionality review. These cases illustrate a more market-oriented balancing approach.
g. Case C-208/09 Sayn-Wittgenstein
i. Restriction on free movement justified by protection of constitutional identity and equality.
ii. Emphasis on national public policy grounded in fundamental rights.
iii. Reinforcement of Member State discretion in sensitive constitutional matters.
4) Balancing Method Used by the CJEU
a. Explain that the CJEU applies a balancing and proportionality test, examining legitimacy of the objective, suitability of the restrictive measure, necessity and proportionality stricto sensu.
b. Highlight differences in intensity of review depending on the right at stake.

5) Critical Assessment
a. Assess whether the CJEU strikes an appropriate balance:
i. Strong protection of fundamental rights in Schmidberger, Omega, and Sayn-Wittgenstein,
ii. More controversial prioritisation of economic freedoms in Viking and Laval.
b. Students may argue that: the Court ensures coherence of the internal market, of the protection of social and labour rights is insufficiently robust.
6) Conclusion
a. Summarise how fundamental rights function both as: limits to internal market freedoms, and justifications for national restrictions.
b. Conclude with a reasoned view on the overall coherence and legitimacy of the CJEU's balancing approach.
Assessment note: There is no single correct answer. Students are assessed on their ability to: correctly identify the legal framework under Article 6 TEU, analyse conflicts between economic freedoms and fundamental rights, apply and compare CJEU case law, and present a structured and critical legal argument.
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