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Answer Key – Free Movement of Capital and Payments (Indicative)

Answer 1 - Capital vs. payments
Movements of capital involve financial investments or transfers aimed at investment or asset placement (e.g. purchase of shares, real estate, portfolio investments).
Payments are transfers of money that constitute consideration for a transaction (e.g. payment for services, goods, travel expenses).
Article 63 TFEU prohibits restrictions on both.
In Luisi and Carbone, the Court clarified that payments are a functional category linked to the underlying transaction, while capital movements are autonomous financial operations.

Answer 2 - Prior authorisation
A system of prior authorisation for capital transfers constitutes a restriction under Article 63 TFEU.
In Sanz de Lera, the Court held that such systems are incompatible with EU law because they deter and delay capital movements.
While Casati accepted limited controls during transitional periods, permanent authorisation systems are generally unlawful unless justified under exceptional Treaty provisions.

Answer 3 - Declaration obligations
Ex post declaration or reporting requirements may be compatible with EU law.
In Luisi and Carbone, the Court accepted declaration requirements aimed at monitoring compliance with national law.
In Skatteverket, the Court confirmed that reporting obligations can be justified by the need to combat tax evasion, provided they are proportionate and non-discriminatory.

Answer 4 - Justifications
Examples of legitimate justifications include:
Prevention of tax evasion (Article 65 TFEU; Skatteverket).
Public policy or public security (Article 65 TFEU).
All justifications must comply with the principle of proportionality.
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