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Answer Key – Free Movement of Services (Indicative)
In their answer, the student should address the following elements in a clear and logically structured manner:
1) Identification of the Relevant EU Legal Framework
a. Identify Article 56 TFEU as the primary Treaty provision governing the free movement of services.
b. Refer to Directive 2006/123/EC (Services Directive) and its objective of facilitating cross-border service provision within the internal market.
c. Explain that the situation concerns temporary cross-border services, not permanent economic integration.
d. Acknowledge the interpretative role of the Court of Justice of the European Union (CJEU).
2) Distinction Between Establishment and Services
a. Explain the conceptual distinction between freedom of establishment (stable and continuous participation in the economic life of a host Member State), and freedom to provide services (temporary activities without permanent infrastructure).
b. Apply the criteria developed in Case C-55/94 Gebhard, in particular: duration, regularity, periodicity, and continuity of the activity.
c. Conclude that Anna’s activity qualifies as a cross-border service, as she provides digital consultancy from Finland without a permanent presence in Italy.
3) Identification of Restrictions on the Free Movement of Services
a. Students should assess each Italian requirement separately:
i. Mandatory registration in a national professional registry
1. Identify this requirement as a restriction, as it subjects foreign service providers to additional administrative burdens.
2. Explain that such a requirement may deter or delay the provision of cross-border services.
ii. Obligation to establish a physical office in Italy
1. Identify this as a severe restriction incompatible with Article 56 TFEU.
2. Explain that forcing a service provider to establish a physical presence effectively converts a service situation into one of establishment.
iii. €2,500 administrative fee for temporary cross-border services
1. Assess whether the fee constitutes a financial barrier to market access.
2. Consider whether the amount is proportionate or, in practice, discriminatory against foreign providers.
iv. Requirement to use an Italian VAT representative
1. Identify this as an additional administrative and financial burden.
2. Explain that imposing host-state VAT representation even for temporary digital services may hinder cross-border service provision.

4) Application of Relevant Case Law
a. Refer to the CJEU’s settled case law that any national measure liable to hinder or make less attractive the exercise of the freedom to provide services constitutes a restriction, even if applied without discrimination.
b. Emphasise that restrictions may arise from: duplicative registration requirements, disproportionate administrative formalities, and obligations equivalent to establishment.
5) Justification Analysis
a. For each restrictive measure, students should assess possible justifications:
i. Identify potential legitimate objectives, such as consumer protection, data protection enforcement, and effective supervision of professional services.
ii. Apply the proportionality test: Is the measure suitable to achieve the objective? Is it necessary, or could the objective be achieved by less restrictive means? Does it go beyond what is required for effective supervision?
b. Students should conclude, in particular, that an obligation to establish a physical office is unlikely to be proportionate, blanket fees and registry requirements require careful justification and individual assessment, alternative mechanisms (home-state supervision, cooperation between authorities) may be less restrictive.
6) Overall Assessment and Conclusion
a. Provide a reasoned overall assessment identifying which Italian requirements: clearly infringe Article 56 TFEU, may potentially be justified, subject to strict proportionality review.
b. Conclude that Anna’s argument that the Italian rules violate EU law is largely well-founded, especially as regards requirements effectively forcing establishment.
Assessment note: There is no single correct outcome. Students are assessed on their ability to correctly distinguish between establishment and services, identify and analyse restrictions on the free movement of services, apply relevant CJEU case law, conduct a structured justification and proportionality analysis, and present a coherent and legally reasoned conclusion.
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