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Answer Key – Freedom of Establishment (Indicative)

	Aspect
	Case 2/74 Reyners
	Case C‑55/94 Gebhard

	Legal issue
	Whether a nationality requirement for access to the legal profession (avocat) is compatible with the freedom of establishment.
	Whether national rules regulating professional activity of an EU national established in another Member State comply with the freedom of establishment.

	Restriction on establishment?
	Yes. A direct discrimination based on nationality prevented EU nationals from accessing a regulated profession.
	Yes. National measures liable to hinder or make less attractive the exercise of the freedom of establishment constitute restrictions, even if applied without discrimination.

	Justification analysis
	No justification possible: nationality requirement cannot be justified under the public authority exception, which must be interpreted strictly.
	Restrictions may be justified if they pursue an overriding reason in the public interest and comply with the proportionality test.

	Key principle established
	Article 49 TFEU has direct effect and prohibits nationality requirements for access to professions not involving the exercise of official authority.
	The Gebhard test: national measures restricting establishment must be applied in a non-discriminatory manner, justified by overriding reasons in the public interest, suitable for securing the objective pursued, and not go beyond what is necessary.



Assessment note: Students are assessed on their ability to: correctly identify the legal issues in each case, distinguish between direct discrimination and non-discriminatory restrictions, explain the different approaches to justification, and accurately formulate the key principles developed by the Court of Justice of the European Union.
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